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OPINION OF THE COURT
PER CURI AM

This matter is before the Court to determ ne whether the tri al

judge erred in denying Ronald Plaskett’s (“Plaskett” or
“appellant”) Mdtion for New Trial. To do so, this Court nust
resolve the follow ng issues: 1) whether Plaskett has proven

prosecutorial m sconduct and ineffective assi stance of counsel; 2)
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whet her the anendnment of the conplaint at the close of the
governnment’s case in chief was prejudicial; and 3) whether the
trial court erred in excluding character evidence of the victim

Li sabet h Sal dana (“Sal dana”).

I. FACTS

Wiile the facts in this case are widely disputed, there is no
question that Plaskett and Sal dana had an intimate relationship in
1996. At the tinme in question, Plaskett was married to soneone
ot her than Sal dana.

On Cctober 24, 1996, Sal dana went to Plaskett’s residence to
confront him about their affair. Al so present at the residence
were Pl askett’s wi fe, daughter, nother, and brother. Sal dana stood
outside and <challenged Plaskett (with his wfe standing
approximately five feet away) to reveal the truth about their
rel ati onship. Plaskett denied the relationship and the altercation
i nstantly becane physical.

Sal dana testified that in response to Plaskett’s denial and
al l egations that she was “crazy” and had “problens”, she slapped
hi monce in the face. (Supplenental Appendi x (“Supp. App.”) B at
58-59.) Pl askett responded by punching her once in the face
Sal dana fell, but she maintains that her face did not hit the

gr ound. Wiile on the ground, Plaskett “junped” on her back,
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tw sted her neck, and punched her three nore tines in the face.
Despite pleas from Saldana and his wife, the beating continued
until Plaskett’s nother came outside and demanded that he stop.

Pl askett presented another scenario. He testified that
Sal dana denmanded a confession, and he asked her to |eave the
property. (Supp. App. Dat 31.) She refused. He then got in his
car, and Sal dana started to “poke” and “dig[]” her hands in his
face. (Id. at 32.) He responded, “Mss, stop touching ne; stop
touching ne. . . . Wman, |eave ne alone. Leave; conme out neh
not her yard. Leave ne alone.” (1d.) Sal dana kicked him
repeatedly on the legs and hit him “one or two thunps” in the
chest. (1d. at 33.) He warned Sal dana, “Now you are assaulting
me. |If you continue | am going to arrest you.” (Id.) Saldana
then slapped himhard in the face, and as she was about to sw ng
again, he grabbed her arm On direct exam nation, Plaskett’s
attorney asked:

Q Now when Lisabeth Sal dana was kicking you and
sticking her finger in your face why didn’'t you strike
her at that tinme?

Alt’s not the matter of strike. You don't strike
anyone. Through the acadeny | have been through the
donestic violence class. | have had classes . . . and |
know t he outcone if | had strike her.

(1d. at 45.) Plaskett contends that in Saldana’s struggle to free

her hands, she “probably | ost her bal ance” and “fell on her face.”
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(ra. at 38, 69-70.) Plaskett, who weighs approximtely 175-190
pounds, testified that while Sal dana was on the ground, he sinply
put his left knee on her back and kept his right | eg away from her
body. He then held her head and neck with his | eft hand, and used
his right hand to hold her right hand. Plaskett testified that he
never struck Sal dana.

Sal dana went to the energency room and was treated by Dr.
Antoni o Costas-Elena (“Dr. Costas”). Testifying as an expert for
the Governnent of the Virgin Islands (“governnent”), Dr. Costas
stated that Sal dana had received at | east one “strong blow to the
face which caused swelling on the right cheek as well|l as bl eedi ng
fromthe right nostril. (Supp. App. B at 101-102.) Saldana’s lips
were bruised and swollen, and her right eyelid was mldly swollen
and partially closed. (1rd. at 101, 103-105.) Sal dana | ater
devel oped a “subconjunctival henorrhage”, which nmeans that “when
she got hit inthe eye . . . it caused blood fromthe bl ood vessel s
to escape.” (1d. at 107, 125.)

Appel | ant was charged with aggravated assault and battery in
violation of V.I. CopE ANN. tit. 14, 8 298(5). The trial on this
m sdenmeanor of fense commenced on April 14, 1996 and | asted three
days. At trial, Dr. Costas testified that Saldana’ s swollen |ips
coul d have been the result of the fall, (Supp. App. B at 110), but,

in his opinion, the fall (in an of itself) could not have produced
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the injuries to Saldana’s face. Dr. Wlbert Wlliams (“WIlIlians”)
testified as an expert witness for the defense, and stated that it
was “quite possible” that Sal dana coul d have sustai ned her injuries
froma fall, provided the fall was from a “reasonable height.”
(Supp. App. C at 103-104.) He conceded, however, that because he
had not exam ned Sal dana, it was “virtually inpossible” for himto
“l ook at the[] photographs and nmake a good clinical judgnent of
whet her or not they were caused by an individual’'s fist, caused by
a blunt instrunment or caused by falling to the ground and stri ki ng
the face.” (1d. at 97.)

At the close of its case in chief, the government noved to
anend the conplaint to add the offense of donestic violence in
violation of 16 V.1.C. 8§ 99(d). The trial judge granted the notion
to anend over defense counsel’s objection. The six-nmenber jury
found Plaskett guilty of both aggravated assault and battery and
donestic violence. Plaskett was sentenced to six nonths supervised
probation, and ordered, inter alia, to conplete all phases of
rehabilitative counseling for donestic violence at the Mn’s
Coalition. He was also ordered to pay court costs in the amount of
Twenty-Five Dollars ($25.00). This tinely appeal followed on June
15, 1999. Plaskett conpleted his six-nonth probati on on Decenber

7, 1999 during the pendency of this appeal.
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II. DISCUSSION

A. Jurisdiction and Standards of Review

This Court has appellate jurisdiction to reviewthe judgnments
and orders of the territorial court “in all crimnal cases in which
t he def endant has been convicted, other than on a plea of guilty.”
4 V.1.C. 8 33 (1997 & Supp. 2000); Section 23A of the Revised
Organi c Act of 1954.1

The denial of a notion for a newtrial is reviewed for abuse
of discretion. Government of the Virgin Islands v. Sampson, 42
V.|1. 247, 252, 94 F. Supp. 2d 639, 643 (D.V.l. App. Div. 2000);
Colbourne v. Government of the Virgin Islands, Crim No. 95-214,
1995 U.S. Dist. LEXIS 21392 at n.3 (D.V.I. App. Div. Jan. 10
1995); Maduro v. P. & M. Nat'l, Inc., 31 V.Il. 121, 125 (D.V.1. App.
Div. 1994). Simlarly, we review the trial judge s decision to
al | ow an amendnent to the information for abuse of discretion. See
Guardian Ins. Co. v. Joseph, 31 V.l. 145, 152 (D.V.|. App. 1994).

“Findings of fact shall not be set aside unless clearly

erroneous and due regard shall be given to the opportunity of the

territorial court to judge the credibility of the witness.” 4
V.1.C. § 33. This appellate court nmay not substitute its own
1 The Revised Organic Act of 1954 is found at 48 U S.C. § 1613a

(1994), reprinted in V.|l. Cobe Awn., Organic Acts, 73-177 (codified as
anended) (1995 & Supp. 2000) (preceding V.lI. Cope Awn. tit. 1) ["“Revised
Organic Act”].
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findings, but may only assess whet her enough evi dence existed to
support the lower court's findings. Arroyo v. Bradshaw, CVv. App.
No. 1998/159, 2000 W. 1738388, at *1 (D.V.l. App. Div. Jun. 1,
2000); Francis v. Emery Constr. Mgt. Co., 11 V.I. 74 (D.V.Il. App.
1974) .

B. The Trial Court Did Not Err in Denying Plaskett’s Motion
for New Trial.

Pl askett was found guilty on April 16, 1997, and his notion
for a newtrial was tinely filed on April 24, 1997. |In support of
his notion, Plaskett’s trial counsel raised several argunents,
nanmely: 1) that he was prejudi ced by the anendnent addi ng donestic
vi ol ence to the conplaint; 2) that Plaskett’s prior acts shoul d not
have been admtted to prove his character in order to prove
conformty therewith; 3) that the defense shoul d have been al | owed
to question Sal dana about her prior acts in order to show her
notivationto lie; 4) that the governnent’s closing argunents were
i nproper; 5) that the trial judge displayed partiality against the
def endant and his counsel; 6) that the quashing of the subpoena of
Ranon Davilla was prejudicial; and 7) that the renoval of juror
Victoria Thonpson was a denial of due process and the sixth
amendnent .

The Rules of the Territorial Court provide that:

The court may grant a new trial to a defendant if

required in the interest of justice. The court may
vacate the judgnent if entered, take additional testinony



Plaskett v. Government of the VI
D.C. Crim App. No. 1999/055

Opi nion of the Court

Page 8

and direct the entry of a new judgnent. A notion for a

new trial based on the ground of newy discovered

evidence may be made only before, or within two years

after, final judgnment. A notion for a newtrial based on

ot her grounds shall be nmade within 10 days after finding

of guilty, or within such further tine as the court may

fix during the 10-day period. In no event shall this

rule be construed to Iimt the right of a defendant to

apply to the court for a newtrial on the ground of fraud

or lack of jurisdiction.

TERR. Cr. R 135. For the reasons stated below, this Court finds
no abuse of discretion and affirns the denial of Plaskett’ s notion
for a newtrial

C. Ineffective Assistance of Counsel.

Cl ainms of ineffective assi stance of counsel are ordinarily not
cogni zable on direct appeal, but nust be raised by a collateral
proceeding because the necessary facts about counsel 's
representation of the defendant have not been devel oped. Rivera v.
Government of the Virgin Islands, Crim App. No. 1997-100, 2000 W
151919, at *1 (D.V.1. App. Div. Feb. 4, 2000); Rivera v. Government
of the Virgin Islands, 37 V.I|I. 68, 79, 981 F. Supp. 893, 900
(D.V.1. App. Dv. 1997). “However, such a collateral review is
unnecessary if the appellate court can conclude that it has ‘an
adequat e record and thus an addi ti onal evidentiary hearing need not
be conducted to develop the facts.”” Rivera, 37 V.l. at 79, 981 F.
Supp. at 900; Government of the Virgin Islands v. Zepp, (48 F.2d

125, 133 (3d Cir. 1984). W not only find that there is an
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adequate record before us to consider whether Plaskett was denied
effective assistance of counsel, but also find that appellant’s
trial counsel was not ineffective.

The Suprene Court has established a two-pronged test for
determ ning when counsel was so ineffective as to violate the
constitution: 1) the defendant nust initially showthat counsel’s
performance was so deficient as to underm ne the proper functioning
of the adversarial process that the trial cannot be relied on as
having produced a just result; and 2) the deficient performnce
must have prejudiced the defense. Strickland v. Washington, 466
U.S. 668, 685, 687 (1984). Thus, there nust be a show ng that

there is a reasonable probability that, but for counsel’s
unprof essional errors, the result of the proceedi ng woul d have been
different.” Rivera, 37 V.l. at 79 (citing Strickland, 466 U.S. at
694) . Ef f ecti veness of counsel is determned by an objective
st andard of reasonabl eness, based upon the prevailing professional
norms. Rivera, 37 V.l. at 80 (citing Strickland, 466 U.S. at 688).

The Suprene Court has also cautioned that review of an
attorney’s performance nust be “highly deferential,” and the
presunption is in favor of conpetence. Strickland, 466 U.S. at
689-90; see also Sistrunk v. Vaughn, 96 F.3d 666, 670 (3d Gr.

1996). Appellant bears the burden of rebutting this presunption.

Rivera, 37 V.|I. at 79. Because counsel is afforded a w de range
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within which to nake decisions wthout fear of judicia
second- guessi ng, the Court of Appeals for the Third G rcuit has
cautioned that it is "only the rare claim of ineffectiveness of
counsel that shoul d succeed under the properly deferential standard
to be applied in scrutinizing counsel's performance." Beuhl v.
Vaughn, 166 F.3d 163, 169 (3d G r. 1999) (quoting United States v.
Gray, 878 F.2d 702, 711 (3d Cr. 1989)).

First, Plaskett contends that his trial counsel, Eszart Wnter
(“Attorney Wnter”), “should have raised the issue of selective
prosecution in a Mtion to Dismiss in order to secure an
evidentiary hearing on this issue” prior to trial. (Br. of
Appel lant at 16.) This argunment does not support a finding of
i neffective assistance. Attorney Wnter began his involvenent in
this case on February 18, 1997. On March 19, 1997, less than a
nmonth before the trial began, Attorney Wnter submtted proposed
jury instructions to the court requesting the follow ng instruction
on sel ective prosecution:

1. The defendant has presented evidence which indicates

that the prosecution utilized selective enforcenent of

t he | aw agai nst him

2. If you find[] that Defendant has presented evidence

that the prosecution has presented him in situations

where he [sic] has not prosecuted others who have

“celebrity” standing in the conmunity, then you nust find

that the Defendant’s due process and equal protection

ri ghts have been vi ol at ed.

3. The test of whether Defendant’s constitutional rights
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have been violated is whether Defendant has been
vigorously prosecuted in circunstances where others in
simlar circunstances have been passively prosecuted.

4. |If you find that Defendant has been prosecuted in a
di scrim natory manner, then you nust acquit hi mas having
had his rights violated by the prosecution in this case.
(Def endant’ s Proposed Jury Instructions of March 19, 1997 at 11.)
Then, during voir dire, the i ssue of sel ective prosecution was
again raised when Attorney Wnter attenpted to call convicted
felon, Rolston Walters to ask him “questions related to the
procedures that are followed in Public Safety.” (Supp. App. A at
20.) The follow ng discussion took place at side bar:
THE COURT: What woul d he--woul d he possibly testify
to, sir?
MR. WNTER: He had an experience with Public Safety
THE COURT: | fail to followyour logic. |If you are
tal ki ng about sel ective prosecution | think—
MR, WNTER | would file-

THE COURT: Did you file a selective prosecution—
MR. WYNTER: No, | did, not.

THE COURT: The reason | am doing it at this
juncture, because | amcalling these wi tnesses and nany
of these witness the Court would not allowyou to call if

it goes to the selective prosecution issue.
MR. WYNTER: All right, Judge.

(1d. at 21.) It is arguable that Attorney Wnter sinmply changed
his strategy, and decided not to pursue a pre-trial notion on the
i ssue of selective prosecution. Attorney Wnter could arguably
have concluded that he would be unable to neet the “particularly
demandi ng” burden of proving a cl ai mof sel ective prosecution which

requires a defendant to introduce “clear evidence displacing the
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presunption that a prosecutor has acted lawfully.” See Reno v.
American-Arab Anti-Discrimination Committee, 525 U.S. 471, 489
(1999).

Second, Pl askett argues that Attorney Wnter’s failure to nove
for the renmoval of juror, Carnen Ri os-Khan (“Ms. Khan”) further
supports his claimof ineffective counsel. Plaskett is incorrect
in the assertion that Ri os-Khan was “an enpl oyee” of the victims
father. (Br. of Appellant at 17.) M. Kahn worked with Sal dana’s
father, but nmade it quite clear that he was not her boss. (Supp.
App. A at 30.) M. Khan further assured the trial court that she
could be fair to both parties and could judge the testinony of the
victims father as she would any other witness. (Id.) Another
person in Attorney Wnter’s position mght have sought to renove
Ms. Kahn through a perenptory challenge, but this exercise of
judgnent does not render his assistance ineffective.

Wth the benefit of hindsight, there were things that Attorney
Wnter could have done differently, but certainly nothing that
rises to the level of ineffective assistance. I n anot her case
recently before this Court, and wth conduct arguably nore
egregious than that found in this case, the conduct of counsel was
descri bed as “unspectacular but conpetent”. Rivera, 2000 W
151919, at *2. The sane is true here. Attorney Wnter was al ert

t hroughout the trial, he made nmany tinely objections, he was able
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to recall the testinony of witnesses, and he presented his defense
in a generally organized and nethodical manner. Addi tionally,
Pl askett has not net his heavy burden of showi ng a reasonable
probability that, but for Attorney Wnter’s errors, the result of
t he proceedi ng woul d have been different.

D. The Amendment of the Complaint at the Close of the
Government’s Case in Chief Was Not Prejudicial.

During the second day of trial, at the close of its case in
chief, the governnent noved to anend the conplaint to add the
of fense of donestic violence pursuant to 16 V.1.C. 8 99(d) on
grounds t hat

[i]t doesn’t allege any different or any additiona

of f enses. It doesn’'t prejudice any rights that the

def endant may have. It nerely seeks to conply with Title

16, Subsection 99(d), which requires that if the--if

there is a crimnal conplaint or information that

I nvol ves a donestic violence that that should be nade

part of the count. And the anended conplaint clearly

reflects that.
(Supp. App. C at 47.) Defense counsel argued that the anmendnment
would result in *“substantial prejudice” to Plaskett for two
reasons. First, domestic violence was a nore serious of fense than
t he aggravat ed assault and battery. (1d. at 47-48.) Second, there
was no testinony that Plaskett and Sal dana had a rel ationship.
(1d.)

The Rules of the Territorial Court provide that:

The court nmay anend any process or pleading for any
om ssion or defect therein, or for any variance between
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the conplaint and the evidence adduced at trial. |If a
party is surprised as a result of such anendnent, the
court shall adjourn the hearing to sone future day upon
such terns as it shall think proper

TERR. Cr. R 8. The Federal Rules of Crimnal Procedure allow

anendnents to the information “at any tine before verdict or
finding if no additional or different offense is charged and if
substantial rights of the defendant are not prejudiced.” FED. R
CRM P. 7(e).

The trial judge granted the amendnent, and Plaskett was
convicted of both aggravated assault and battery,? and donestic
vi ol ence pursuant to 16 V.1.C 8§ 99(d). Section 99(d) states that
“[1]ln crimnal actions for donestic violence, the prosecuting
attorney shall charge in the information that the alleged act is an

act of donestic violence.” In terns applicable to this case

donmestic violence is defined as the assault or battery against a

The Virgin Islands Code defines aggravated assault and battery as
fol | ows:

Whoever conmits an assault and battery -

tSj befng an adult nmal e, upon the person of a fenale or child,
or being an adult female, upon the person of a child,;

shall be fined not nore than $500 or inprisoned not nore than
1 year, or both. Provided, that whoever, whether under the | aws of
the Virgin Islands, or of any other jurisdiction, or of the United
States, has been once convicted of an assault and battery with
deadl y weapons under circunmstances not ampunting to an intent to
kill or maim shall, upon conviction of the sane offense in the
Virgin Islands and upon proof of such former conviction, be
i mprisoned for a termof not |ess than 30 days.

14 V.1.C § 298.
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victimby a person who is, or has been, in a sexual or otherw se
intimate relationship with the victim 16 V.1.C 91. Pl asket t
filed a posttrial nmotion to set aside the donestic violence
conviction, or inthe alternative for a deferred sentence pursuant
to 16 V.I1.C. § 99a. Section 99a generally gives a defendant who
has pled guilty to a charge of donmestic violence a deferred
sent ence during which tine the def endant nmust successfully conpl ete
a donestic violence counseling or education program Upon
receiving notice of a defendant’s successful conpletion of the
program the court “shall not inpose an incarcerative penalty but
may i mpose ot her sentencing provi sions which the [c]ourt m ght have
ot herwi se i nposed had t he def endant opted not to proceed under this
section . . . .” 16 V.1.C 8 99a(c).

Attorney Wnter’s argunent that there was no testinony that
the parties had an intimate relationship was totally wi thout nerit.
Both Plaskett and Saldana testified that they had a sexual
rel ationship. (Supp. App. B at 58; Supp App. D at 20.) Plaskett
argues on appeal that “[i]rrespective of whether the Governnent had
established a donestic relationship between the Appellant and the
victim Lisabeth Sal dana, the trial court abused its discretion in
permtting such an anmendnent at such a late stage during the
trial.” (Br. of Appellant at 17.)

An “unconstitutional anendnment occurs when inpermssible
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additions are nmade to the indictnent during trial.” United States
v. Zauber, 857 F.2d 137, 151 (3d G r. 1988) (enphasis in original).
The trial judge found that Plaskett had been prejudiced by the
anendnent, and granted his notion to set aside the donestic
vi ol ence conviction. W disagree. Nonetheless, this Court wll
not disturb the trial judge' s order setting aside the donmestic
vi ol ence conviction. W state for the record that the trial judge
did not abuse her discretion granting the governnent’s notion to
amend the information at the close of its case in chief; the
anendnent was necessary for conpliance with 16 V.1.C 99(d); there
was no “addition” to the information in light of the facts
presented; and the anendnent did not prejudice Plaskett.

E. There Is No Evidence Of Prosecutorial Misconduct.

Appel l ant argues that counsel for the governnent, Joseph
Pont een, “engaged i n prosecutorial m sconduct when he argued during
his closing rebuttal argunent that the Appellant was in essence a
‘“bad cop’ who had a history of conplaints made against him by
i ndi vidual citizens, but had never been disciplined by the Police
Depart ment because of strong ‘famly’ connections with the police
departnment.” (Br. of Appellant at 13.) At trial, Attorney Wnter
objected to the prosecutor’s allegedly offensive | anguage, and,
t hus, preserved the issue for appellate review

The governnment argues that Plaskett made his character and
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reputation an i ssue when he “offered witnesses to testify that he
had an ‘outstanding’ record on the police force, had never been
found guilty of any violation of the V.1. police departnent’s rules
and regul ati ons, and had never been di sci plined by the departnent.”
(Br. of Appellee at 14.) Wth that testinony before the jury, the
prosecut or brought out on cross exam nation that there have been a
nunber of conplaints filed by citizens alleging that the defendant
beat themw t hout cause, and in one i nstance knocked out a person’s
t eet h.

"G ven our primary concern with the fairness of the procedure,
we wll reverse upon denonstrations of prosecutorial msconduct
only in those situations in which prejudice inures to the def endant
from the challenged inproprieties.” Government of the Virgin
Islands v. Joseph, 770 F.2d 343, 349 (3d Cr. 1985) (quoting United
States v. Somers, 496 F.2d 723, 737 (3d Cir.) cert. denied, 419
US 832 (1974)). This Court mnust determ ne whether the
prosecutor’s comments constitute reversible error. Joseph, 770
F.2d at 349. The Joseph court stated:

The prejudi ce, which nmay i nure to a defendant as a result

of allegedly inproper conments rmade during the

government' s cl osi ng argunent, nmust be evaluated in |ight

of that closing argunent as a whole. We necessarily

consi der both the individual and combi ned effect of any

chal | enged coments. If our review of the record
convinces us that the jury would have convicted the

def endant even had it not been exposed to the allegedly
I mpr oper prosecutorial comments, we nust concl ude that no
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actual prejudice accrued.
Id. at 350 (citations omtted). This Court nust vacate a
defendant's conviction if "the prosecutor's remarks, taken in the
context of the trial as a whole, were sufficiently prejudicial to
have deprived [the defendant of his] right to a fair trial."
United States v. Retos, 25 F.3d 1220, 1224 (3d Cr. 1994) (quoting
United States v. DiPasquale, 740 F.2d 1282, 1297 (3d Cir. 1984)).
Attorney Wnter’s closing argunments were not included in the
transcripts, and it is after his argunents that the prosecutor nmade
the all egedly i nproper statenents. Therefore, this Court is asked
to decide whether there was reversible error, w thout having the
benefit of the argunents that inmediately preceded those remarks.
Nonet hel ess, the record is clear that on direct exam nati on defense
counsel asked Pl askett:
Q Now, have you ever been investigated by the
Internal Affairs Unit?
A Yes, sir.

Q HaVe.you ever been di sciplined?
A No, sir.

THE.CCURT: Was there a finding that you viol ated t he
rul es?
THE WTNESS: In Internal Affairs, yes.

Q And what happened after that?

A Well, you go to a hearing by the chief and he
hears the case out and finds out if you re guilty or not
guilty.

Q And what happened when you went to the hearing
before the chief?

A Not qguilty.
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Q To this date have there been any findings by the
Virgin Islands Police Departnent that you have viol ated
any of the Virgin Islands Police Mnual Rules and
Regul ati ons?

A Never.

(Supp App. D at 41-44.) On cross-exam nation, counsel for the
gover nment asked:

Q When you go to these hearings is Deputy Chief Howard Dani el
a person who sits in judgnent on these hearings? Hearings that
you’ ve been to.

A One heari ng.

Q And what is your relationship with Deputy Chief Howard
Dani el ?

A He is ny uncle.

Q And what was the outcone of that hearing with the deputy
chi ef ?

Alt was a [sic] informal hearing. The matter was di sposed
of .

Q Wien you say “disposed of”, it was dism ssed?

A Yes, dism ssed. But the both parties was talked to. M and
the other guy was talked to and was told that he was to follow the
law, and if he break the law |l was to deal with himaccordingly.

QAIIl right. And do you renenber the nanme of that guy?

A Yes, sir.

Q Wat was his nane?

A Kye Jackson

Q Did you have a hearing with a Maxwel | Perodi oux?

A Yes, sir.

Q And he conpl ai ned about you ki cking out sonme teeth that he
had?

A Al | egedly.

Q Were his teeth knocked out?

A Up to now !l don’t know.

(Supp. App. at 54-55.) In Iight of this testinony, this Court
finds that the prosecutor’s remarks that Pl askett had a history of
conplaints and had “commtted wongs” were based on facts in the

record. Furthernore, any prejudice resulting thereform was not
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sufficient to have deprived Plaskett of his right to a fair trial
when viewed in the context of the trial as a whole.

Pl askett also asks this Court to decide whether, during an
informal conference prior to the start of trial, the prosecutor
fal sely and deliberately m srepresented to the judge that Pl askett
had refused to enter the Pretrial Intervention Program (“PIP").
Counsel for Plaskett has put forth this bald assertion, with no
transcript in support thereof. The judge was not the fact finder,
and this issue had no bearing on Plaskett’s conviction. Mor e
i mportantly, there is nothing before this Court for review

F. Victim’s Character.

The defendant sought to introduce past violent acts of the
victim nanmely an altercation with another female, and an all eged
attenpt to run Plaskett’s wife off the road shortly before trial
began. (Supp. App. C at 62, 168.) The final issue presented is
whet her the trial judge abused her discretion in denying Plaskett’s
attenpt to introduce evidence of the victims character. The
Federal Rules of Evidence provide that:

Rul e 404. Character evidence not adm ssible to prove
conduct; exceptions; other crines

(a) Character evidence generally. Evidence of a
person's character or a trait of character is not
adm ssible for the purpose of proving action in
conformty therewith on a particul ar occasi on, except:

(2) Character of wvictim Evidence of a
pertinent trait of character of the victimof the crine
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of fered by an accused, or by the prosecution to rebut the

sanme, or evidence of a character trait of peaceful ness of

the victimoffered by the prosecution in a hom cide case

to rebut evidence that the victimwas the first aggressor
FED. R EviD. 404(a)(2).

Pl askett asserts that the evidence of the victims character
was for the “limted purpose of show ng whet her the defendant had
a reasonabl e apprehensi on of danger fromthe victimin support of
a claim of self-defense.” (Br. of Appellant at 18.) The
gover nment argues that because Pl askett deni ed punchi ng Sal dana, he
never raised the issue of self-defense. The governnent overl ooks
Pl askett’s testinony the he tried to subdue Sal dana by pl aci ng his
knee on her back, hol ding her head and neck, and hol di ng her arns.
These were arguably attenpts to defend hinself from Sal dana’s
al | eged onsl aught of bl ows.

The trial judge ruled that this evidence was not relevant to
this case, “I amnot going to let you go into collateral matters.
This has nothing to do with the incident wth M. Plaskett. It has
a tendency to confuse and prejudice the jury. | will not allow
it.” (Supp. App. Cat 62-63.) Likewise, the trial judge precluded
t he governnent fromintroduci ng prejudicial evidence of Plaskett’s
character. (Supp. App. D at 51-53.)

Adm ssi on of evidence and testinony under the federal rules is

di scretionary and is reviewed for abuse of discretion, but, to the
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extent the trial court's ruling turns on an interpretation of the
Federal Rul es of Evidence, the reviewis plenary. Charleswell v.
Gov’t of the Virgin Islands, 167 F.R D. 674, 678 (D.V.l. App. Div.
1996); Rivera v. Govt. of Virgin Islands, 635 F. Supp. 795, 798
(D.V.I. App. 1986). Even if abuse of discretion is found, reversal
is not warranted if the error was harm ess. Government of Virgin
Islands v. Toto, 529 F.2d 278, 284 (3d Cr. 1976). This Court
finds that there was no abuse of discretion in disallow ng
Pl askett’s attenpt to introduce prejudicial testinony about the

victims character

ITI. CONCLUSION

For the reasons stated, this Court affirnms the trial judge's
deni al of Ronald Plaskett’s notion for a new trial.

DATED this 4 day of June 2001.
ATTEST:

WILFREDO F. MORALES
Clerk of the Court

/s/
By: Deputy Clerk




